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The plaintiff, the City of New Britain Board of Water Commissioners and Water
Department, owns thirty-five parcels of real property containing 3,067.88 acres in the Town of
Burlington, Connecticut. It has filed this appeal pursuant to General Statutes § 12-117a
contesting the valuations of those properties on October 1, 2023, by the assessor of the Town of
Burlington, Connecticut, and the subsequent refusal of the town’s Board of Assessment Appeals
to reduce the valuations of and corresponding tax assessments. The parties have stipulated that at
all relevant times these properties “were used by the Plaintiff for the purpose of creating and/or
furnishing a supply of water for Plaintiff’s use and for the use of the inhabitants of the City of
New Britain, and . . . the inhabitants of the Town of Burlington did not have the right to use, and
did not use, the water supply furnishe(i by the Properties upon the same terms as the inhabitants
of the City of New Britain.”' The appeal was tried before the court on March 31, 2026, when the
court heard testimony from Vincent O’Brien, a real estate appraiser testifying on behalf of the
plaintiff, and R. Bruce Hunter, a real estate appraiser testifying on behalf of the defendants. By

agreement of the parties, both witnesses were found qualified as experts in the field of real estate
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appraisals. The appraisers’ written appraisal reports were introduced into evidence as exhibits,
along with three charts prepared by the defendant’s expert. After trial, the parties submitted
briefs, and the court then concluded that it needed a transcript of the proceedings for a well-
considered decision. That transcript has now been received, and the matter is ready for decision.
As discussed below, the appeal is dismissed as the plaintiff has not proven that the property was

overvalued for tax assessment purposes and is therefore not aggrieved.

I
SUMMARY OF THE LAW

Well-settled legal principles govern a tax appeal under § 12-117a. “Section 12-117a . . .
provide[s] a method by which an owner of property may directly call in question the valuation
placed by assessors upon his property. ...Ina § 12-117a appeal, the trial court performs a
two-step function. The burden, in the first instance, is-upon the plaintiff to show that he has, in
fact, been aggrieved by the action of the board in that his property has been overassessed. . . . In
this regard, [m]ere overvaluation is sufficient to justify redress under [§ 12-117a], and the court
is not limited to a review of whether an assessment has been unreasonable or discriminatory or
has resulted in substantial overvaluation. . . . Whether a property has been overvalued for tax
assessment purposes is a question of fact for the trier. . . . The trier arrives at [its] own
conclusions as to the value of land by weighing the opinions of the appraisers, the claims of the
parties in light of all the circumstances in evidence bearing on value, and his own general
knowledge of the elements going to establish value including [its] own view of the property.”
(Internal quotation marks omitted.) Redding Life Care, LLC v. Redding, 308 Conn. 87, 99-100,

61 A.3d 461 (2013).



In a tax appeal brought pursuant /to § 12-117a, the court tries the case de novo, and the
ultimate issue is the determination of the true and actual value of the subject property. Xerox
Corp. v. Board of Tax Review, 240 Conn. 192, 204, 690 A.2d 389 (1997), For the plaintiff to
prevail here, the court must find that the action of the board refusing to reduce the tax assessment
will result in the payment of an unjust and therefore illegal tax. Beacon Hill Condominium Assn.,
Inc. v. Beacon Falls, 41 Conn. App. 249, 253, 675 A.2d 909 (1996). If the trial court finds that
the taxpayer has proven an overvaluation of the property and is therefore aggrieved, the trial
court must then undertakeAfurther inquiry to determine the fair market value of the subject for
assessment purposes. United Technologies Corp. v. East Windsor, 262 Conn. 11, 23, 807 A.2d
955, 963 (2002).

The first issue in any municipal tax appeal under § 12-117a is that a plaintiff must prove

4 itself to be an aggrieved party because the assessor and the board of assessment appeals have
overvalued the plaintiff’s real estate for the year in question. In Nutmeg Housing Development
Corporation v. Town of Colchester, 324 Conn. 1,9, 151 A.3d 358 (2016), the court explained
this first phase of a tax appeal under § 12-117 as follows:

“The burden, in the first instance, is [on] the plaintiff to show that he has, in fact, been
aggrieved by the action of the board in that his property has been overassessed. . . . In this
regard, [m]ere overvaluation is sufficient to justify redress under [§ 12—117a], and the
court is not limited to a review of whether an assessment has been unreasonable or
discriminatory or has resulted in substantial overvaluation. . . . Whether a property has
been overvalued for tax assessment purposes is a question of fact for the trier. . . . The
trier arrives at his own conclusions as to the value of land by weighing the opinion of the
appraisers, the claims of the parties in light of all the circumstances in evidence bearing
on value, and his own general knowledge of the elements going to establish value
including his own view of the property. . . . Konover v. West Hartford, 242 Conn. 727,
734-35, 699 A.2d 158 (1997). Thus, the trial court first must determine whether the
plaintiff has offered sufficient, credible evidence that the subject property has been
overvalued. If the trial court concludes that the plaintiff has not met [this] burden, the trial
proceeds no further, and the town’s assessment stands.” (Internal quotation marks
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omitted.) Redding Life Care, LLC v. Redding, 308 Conn. 87, 99-100, 61 A.3d 461
(2013). “If the trial court finds that the taxpayer has failed to meet his burden because, for
example, the court finds unpersuasive the method of valuation espoused by the taxpayer’s
appraiser, the court may render judgment for the town on that basis alone.” Ireland v.
Wethersfield, supra, 242 Conn. at 557-58, 698 A.2d 888. With respect to appeals by
taxpayers, “we have regularly affirmed such judgments without a showing that the town
adduced affirmative evidence sufficient to demonstrate that the assessor’s determination
of market value was not unjust.” Id., at 558, 698 A.2d 888.

Valuation of the water company land in this case is governed by § 12-76, which provides
in relevant part as follows:

(@) Land owned or taken by any municipal corporation, including any metropolitan

district established under provisions of the general statutes or any special act, for the

purpose of creating or furnishing a supply of water for its use shall be exempt from
taxation when the inhabitants of the town in which such land is situated have the right to
use, and use, such water supply upon the same terms as the inhabitants of such municipal
corporation; otherwise such land shall be liable to taxation, shall be assessed in the town
in which such land is situated to the corporation owning or controlling such water supply,

shall be valued at what would be its fair market value were it improved farm land. . . .
Because the plaintiff’s land is located in the Town of Burlington and is used for supplying water
to the Town of New Britain but not to the Town of Burlington, that statute subjects the property
to municipal taxation, but the land is to be treated for purposes of valuation as if it is “improved
farm land.”

In Metropolitan District v. Town of Barkhamsted, 199 Conn. 294, 507 A.2d 92 (1986),
and Metropolitan District v. Town of Burlington, 241 Conn. 382, 696 A.2d 969 (1999), the court
discussed the history of § 12-76, the evolution of its term “improved farm land, and the meaning
of that term. The Appellate Court decision affirmed in Barkhamsted, noting a “dearth of
authority on the definition of ‘improved farmland,’” had referred to the dictionary definition of

“improve”:

Webster, Third New International Dictionary, defines the word “improve,” in part, as
follows: “[T]o increase the value of (land or property) by bringing under cultivation,
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reclaiming for agriculture or stock raising, erecting buildings or other structures, laying
out streets, or installing utilities as sewers (improved farmland).” The same dictionary
defines “reclaim” in part as follows: “[T]o rescue from a wild or uncultivated state: make
fit for cultivation or use.”
Metropolitan District v. Barkhamsted, 3 Conn. App. 53, 69-70, 485 A.2d 1311 (1984). Applying
that definition, the Appellate Court held that “the essence of the test is that the land has been

altered, changed or developed from its natural state, in a not inconsequential manner, in order to

enhance or promote its use as farmland.” Id., 73. The Supreme Court agreed,’ citing approvingly

2 The court thus stated as follows: “The Appellate Court looked to General Statutes § 1-1 (q) for
the definition of the term ‘farming.” Activities included within this statutory definition of farming are
cultivation of the soil, dairying, forestry and raising any agricultural or horticultural commodity.
Evidently, ‘farmland’ includes land used for a broad range of purposes. The Appellate Court aptly
reasoned that land used to conduct any of these ‘farming’ activities delineated in § 1-1(q) is
‘farmland. . . .. Applying the dictionary definitions and common parlance of ‘improve’ to the definition
of ‘farming’ as contained in General Statutes § 1-1(q) , we agree with the Appellate Court that the term
‘improved farmland’ . .. refers to land that has been altered or developed from its natural state in order
to enhance or promote its use for farming.”” Metropolitan District v. Town of Barkhamsted, 199 Conn.
294,302, 507 A.2d 92, 96 (1986).

Section 1-1 (q) today states as follows: “Except as otherwise specifically defined, the words
“agriculture” and “farming” include cultivation of the soil, dairying, forestry, raising or harvesting any
agricultural or horticultural commodity, including the raising, shearing, feeding, caring for, training and
management of livestock, including horses, bees, the production of honey, poultry, fur-bearing animals
and wildlife, and the raising or harvesting of oysters, clams, mussels, other molluscan shellfish or fish;
the operation, management, conservation, improvement or maintenance of a farm and its buildings, tools
and equipment, or salvaging timber or cleared land of brush or other debris left by a storm, as an incident
to such farming operations; the production or harvesting of maple syrup or maple sugar, or any
agricultural commodity, including lumber, as an incident to ordinary farming operations or the harvesting
of mushrooms, the hatching of poultry, or the construction, operation or maintenance of ditches, canals,
reservoirs or waterways used exclusively for farming purposes; handling, planting, drying, packing,
packaging, processing, freezing, grading, storing or delivering to storage or to market, or to a carrier for
transportation to market, or for direct sale any agricultural or horticultural commodity as an incident to
ordinary farming operations, or, in the case of fruits and vegetables, as an incident to the preparation of
such fruits or vegetables for market or for direct sale. The term “farm” includes farm buildings, and
accessory buildings thereto, nurseries, orchards, ranges, greenhouses, hoophouses and other temporary
structures or other structures used primarily for the raising and, as an incident to ordinary farming
operations, the sale of agricultural or horticultural commodities. The terms “agriculture” and “farming”
do not include the cultivation of cannabis, as defined in section 21a-420. The term “aquaculture” means
the farming of the waters of the state and tidal wetlands and the production of protein food, including
fish, oysters, clams, r‘nussels and other molluscan shellfish, on leased, franchised and public underwater

(continued...)

-5-



a 1933 Wisconsin court decision that fenced land either under plow or woodland cleared of brush
and under pasture should be considered improved farm property. See Metropolitan District v.
Town of Barkhamsted, supra, 199 .Conn 302-03, citing Lentz v. Dostal, 212 Wis. 81, 249 N.W.
174 (1933)°. The court also cited two decisions from courts of other states defining the word
“improve” as meaning “to increase the value of (land or property) by bringing under cultivation,
reclaiming for agriculture or stock raising, erecting buildings or other structures, laying out
streets, or installing utilities as sewers (improved farmland)” or making land “fit for cultivation

or use.” 199 Conn. 302.* In view of the broad statutory definition of farming, the court also held

2 (...continued)
farm lands. Nothing herein shall restrict the power of a local zoning authority under chapter 124.”
Although § 1-1 (q) has been amended since the events at issue in this appeal; see, e.g., 2021, Public Acts
21-1, § 143; 2019, Public Acts 19-18, § 3; those amendments have no bearing on the merits of this
appeal. '

* The Wisconsin court described the land as follows: “At the time the defendant purchased the
mortgage thirty to forty acres of the land was and long had been under plow. The remainder was
woodland, cleared of brush, and under pasture. The land was fenced. There had formerly been upon it a
log cabin and log stable, but these had been removed many years before the mortgage was purchased.
The land was fifty rods from a public road and was used in connection with an adjoining farm.”Lentz v.
Dostal, 212 Wis. 81, 85, 249 N.W. 174 (1933).

* The first of those cases cited was Builders Land Co. v. Martens, 255 lowa 231, 122 N.W.2d
189 (1963), in which the Supreme Court of Iowa held that laying out of streets in a subdivision had the
effect of improving lots within the subdivision and subjecting them to assessment for taxation purposes
under a statute permitting such assessment when lots were improved. (“Plaintiff’s laying out of
streets . . . was done to better adapt the tract and each lot therein for the purpose for which they were
intended, namely, residential lots. Each was made better and its value substantially enhanced. We hold
each lot was improved thereby.” Id., 235.) The other case was State v. Babcock, 186 Minn. 132, 242
N.W. 474 (1932), in which the Supreme Court of Minnesota held that acquiring a right of way to certain
land did not constitute improving that land under a statutory scheme whereby counties are reimbursed by
the state for the cost of constructing or improving a highway. (“The words ‘improve’ and ‘improvement’
are frequently used in connection with land. They are used as denoting some betterment, such as by
cultivation, clearing, drainage, irrigation, erecting buildings, or otherwise enhancing the value or
usefulness of the land. So far as we know, it has never been claimed that the purchasing of the title to the
land or the acquiring of an easement or other right therein is an improvement of the land. The word
‘improve’ has several meanings: To make better; to increase the value or good qualities of; to ameliorate

(continued...)
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in Barkhamsted that “we do not believe that the legislature intended to limit the definition of
“improved farmland” solely to land specially suited to cultivation.” Id., 303. “Improved farm
land” also includes “farmland used for dairying and foreétry.” Id., 301. In Metropolitan District
v. Town of Burlington, supra, 241 Conn. 392, the court later held that the statutory language and
history of § 12-76 meant that local tax assessors could not appraise water company land based on
the highest and best use of that property, but must instead assess and value éuch property as
“improved farmland with a continuing farming use.”

II
DISCUSSION

In the present case, the town’s appraiser had appraised the properties as having a fair
market value of $18,714,200, or $6,100 per acre, as of October 1, 2023. Both experts testified
that the sales comparison approach’ is the appropriate methodology for valuation in this case, and
the court finds that methodology satisfactory and appropriate in the current case. The plaintiff’s

expert offered an opinion that the value of the land, appraised as improved farm land, was

* (...continued)
by care or cultivation-are some of the common definitions. But in every instance before you can improve
a thing or subject, there must be in existence a thing or subject to improve. There was no road in
existence before the right of way was acquired, and the purchase of the right of way was the purchase of
the title to or easement in the land to be thereafter improved by the construction of the road.” 1d., 476.)

* There are three generally recognized approaches to the valuation of real estate: the sales
comparison approach, the cost approach, and the income capitalization approach. See, e.g., Abington,
LLCv. Town of Avon, 101 Conn. App. 709, 711 n. 4, 922 A.2d 1148, 1152 (2007), describing the three
approaches. The first was formerly often referred to as the market sales approach or market data
approach, but The Appraisal of Real Estate now advises that those terms are “a misnomer because all
three approaches to value are ‘market approaches’ in that they rely on market data.” Appraisal Institute,
The Appraisal of Real Estate (14th Ed. 2013, p. 36 n. 1. This approach “is a process of analyzing sales of
similar recently sold properties in order to derive an indication of the most probable sales price of the
property being appraised. . . . After identifying comparable sales, the appraiser makes adjustments to the
sales prices based on elements of comparison.” (Citations omitted; internal quotation marks omitted.) Sun
Valley Camping Cooperative, Inc. v. Stafford, 94 Conn. App. 696, 702 n. 8, 894 A.2d 349 (2006).
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$13,900,000, or $4,300 per acre. The opinion of the defendant’s expert was that value of the
land, treated as improved farmland, was instead $41,400,000, or $13,500 per acre.

Although employing the same method of valuation, the approaches of the two experts
otherwise differed substantially in two respects. First, O’Brien only considered sales of farm
properties in which the development rights had been previ01.151y conveyed to the State of
Connecticut;® see ex. 1, p. 68, 70, 72, 74, 76; while the comparable sales analyzed by Hunter
included farm properties both with and without limitation on future development potential.

Second, although both made adjustments for the value of improvements on each sales property,’

6 General Statutes § 22-26¢c provides in relevant part: “(a) The commissioner [of the
department of agriculture], with the approval of the State Properties Review Board, shall have the power
to acquire or accept as a gift, on behalf of the state, the development rights of any agricultural land, if
offered by the owner. . . . (b) Upon the acquisition by the commissioner of the development rights of
agricultural land, the commissioner shall cause to be filed in the appropriate land records and in the
office of the Secretary of the State a notice of such acquisition . . . . (¢) Upon such filing, the owner of
such agricultural land shall not be permitted to exercise development rights with respect to such land, and
such development rights shall be considered and deemed dedicated to the state in perpetuity, except as
hereinafter provided.” The background and purpose of the statute was recently explained in Sharon Land
Trust, Incorporated v. Bainbridge, Superior Court, judicial district of Litchfield, docket no.
LLI-CV-24-6037135-S (March 26, 2025, Menjivar, J.) 2025 WL 972603, at *1 as follows: “The
farmland preservation program was established in 1978 to maintain and preserve agricultural land for
farming and food production purposes. The implementing legislation empowered the commissioner of
the Department of Agriculture to acquire the development rights to agricultural land. General Statutes §
22-26¢cc (b) (1983). The act defines ‘Development rights’ as ‘the rights of the fee simple owner of
agricultural land to develop, construct on, sell, lease or otherwise improve the agricultural land for uses
that result in rendering such land no longer agricultural land . . . .” General Statutes § 22-26bb (d). The
definition of ‘Development rights’ clarifies which rights remain with the owner of the land. The land
owner retains the right to ‘develop, construct on, sell . . . the property in its entirety . . . lease . . . or
otherwise improve the agricultural land to preserve, maintain, operate or continue such land as
agricultural land, including but not limited to construction thereon of residences for persons directly
incidental to farm operation . . . . as long as the acreage and productivity of arable land for crops is not
materially decreased . . . ."”

? O’Brien used the Marshal Valuation Service to determine the value of certain improvements
on one of the land sale parcels he considered. See ex. 1, p. 50; and A.M. transcript, p. 48ff. Hunter used
the Marshal Valuation Service to estimate the value of barns or sheds on the properties he considered.
See ex. A, p. 25.
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their methodologies ,for calculating the price per acre of improved farmland, after those
adjustments, were completely different. O’Brien simply divided the adjusted sales price by the
total number of acres on the property (less the acreage where the improvements were located).
Hunter, on the other hand, calculated the price per acre of improved farmland in each sale by
only considering the land that he regarded as being actively farmed (although sometime using

different terminology). His more complex methodology is further explained in the margin.®

¥ Hunter adjusted the price of each sale, as did O’Brien, by the value of improvements on the
property, but where his appraisal methodology differed significantly from that of the plaintiff’s was that
Hunter allocated the sales price of each farm property between the different usages of that property. For
example, his sale one consisted of two non-contiguous parcels purchased for $500,000. The first parcel
contained 33.51 acres, “with about 25 acres (75%) actively farmed, with the west side wooded.” Ex. A, p.
100. The other parcel of 20.93 acres contained “[a]bout 12.7 acres (61.5%) . . . actively farmed with
southwestern and westerly woods. Overall, the combined properties have about 37.7 acres of actively
farmed land or 69% of the total 54.44 acres.” Id. He considered only that 37.7 acres as “improved
farmland.” In his written appraisal report, he originally calculated the price of the improved farmland
contained in sale one as $13,263 per acre, a result he obtained by dividing the purchase price of $500,000
(no adjustment having been made for improvements, as there were none on those parcels) by the number
37.7; and his written appraisal report initially listed that amount as the adjusted sales price of the
improved farmland on that parcel. He followed this same methodology for each of the sales he examined,
except that he would deduct five dollars per square foot from the purchase price for sheds and barns on
the various properties before calculating the adjusted price per acre of the improved farmland sold in
each purchase. At trial, however, he acknowledged that before calculating the adjusted price per acre of
improved farmland in each sale, he should also have deducted from the purchase price the value of the
land on each sales property — e.g., the forested land, swamp, and wetlands — that he did not consider to be
improved farmland. He used a value of $1,000 per acre for that land. He then produced a chart,
introduced into evidence as exhibit B and an amendment to his written appraisal report, that revised his
original estimates for the price per acre of improved farmland in each sale, as well as his overall results.
For example, Hunter had originally determined that 37.7 acres of the 54.44 acres in sale one were
improved farmland. His exhibit B revised his original calculation of the price per acre of the improved
farmland in that transaction by assigning a value of $1,000 per acre to the remaining 16.74 acres and then
subtracting the resulting $16,740 from the $500,000 purchase price to arrive at a revised adjusted price of
$12,819 per acre of the improved farmland sold in that transaction. Nine of the fourteen sales properties
he considered in his appraisal had acreage that he did not regard as improved farmland, and he used this
same methodology for each of them.

-9-



O’Brien’s analysis, if accepted, would obviously establish aggrievement by showing that
the assessor’s $6,100 average price pef acre was excessi;/e and beyond the property’s value when
treated as improved farm land. His analysis depends, however, on accepting the underlying
methodology he used.” Accepting O’Brien’s analysis requires approving his determination that
only land without future development rights or potential should be considered in determining the
price per acre of improved farmland in the state of Connecticut. As the trial court noted in
Cecarelli v. Board of Assessment Appeals of the Town of North Branford," 49 Conn. Supp. 125,
863 A.2d 768, 35 Conn. L. Rptr. 585 (2023, Blue, J.), aff’d 272 Conn. 485, 863 A.2d 677,
678-80 (2005): “The ineluctable fact that a property subject to encumbrances has a market value
less than an otherwise similar property not subject to encumbrances has nothing to do with
agricultural policy and everything to do with the laws of economics. It is well established that
‘[w]hen an easement is carved out of one property for the benefit of another the market value of
the servient estate is thereby lessened . . . .”” (Citation omitted.)

O’Brien made a similar point at trial in this case, stating that “[i]n Connecticut, value of
land is predominantly derived from the ability to develop it. Once you strip that away from a
propetty, land in Connecticut has very little value.” AM. transcript, p. 13." He explained that he

used this methodology because he believed that appraising water company land as required by

® For purposes of considering aggrievement, the court will accept the value of the adjustments
he made to the sales price and overall acreage of each property.

' The court in that case rejected the effort of a town assessor to give the same value to a
residential lot and dwelling on farmland whose development rights had been conveyed to the state as
other nearby residential lots and dwellings not subject to such an easement.

"' O’Brien repeated that observation later: “most of the value of land in Connecticut goes to the
ability to develop it. And once you take that away, there’s very little value remaining, regardless of what
the use is.” A.M. transcript, p. 22.
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§ 12-76 as improved farmland required him to use sales of land in which the highest and best use
of the sold property had been farmland, a condition that he said could be met only by land
“restricted to farmland use, . . . either through a deed restriction or due to topographical features.”
Id., 10-11. The sales price of improved farmland retaining a potential for future development, he
testified, “reflects the value of the highest and best use of the property. That could be residential,
or whatever is permitted in t%le underlying zone.” Id., 11. As the trial court’s opinion in Cecarelli
had noted, property still retaining such rights is necessarily worth more.'? O’Brien would not
consider it appropriate to include in his comparisons the sale of an active farm still retaining
development rights and potential to another farmer who intended to continue farming the land
because the sales price of that property would necessarily have reflected its future potentiality for

development purposes. In essence, the only property that he believes fits in the category of

improved farmland is property whose use will be farmland in perpetuity.'

N

12 Tax scholar Joan Youngman has commented on this phenomenon, “Farmers may legitimately
expect the increasing value of their land to supplement the savings realized from agricultural income as a
store of wealth available for retirement, investment, or transmission to the next generation. The familiar
adage that farmers ‘live poor and die rich’ expresses a widely held expectation that sale of land for
nonagricultural purposes may be one reward of a lifetime of farming.” J. Youngman, Legal Issues in
Property Valuation and Taxation - Cases and Materials (1994), p.56.

' Thus, on cross examination, O’Brien was asked the following questions and gave the
following answers:

Q.. ..you had mentioned in earlier testimony that the focus for the selection of the comparable
sales were properties that were encumbered by easements restricting development to agricultural
uses. Fair?

A Correct.
Q Now, Connecticut General Statutes 12-76 doesn’t require such a limitation, does it?

A No. It indicates that property has to be appraised as improved farmland.
(continued...)
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The court believes that O’Brien is not interpreting the statutory term “improved
farmland” correctly and misreading the cases that have construed that term. First, nothing about
the term “improved farmland” itself leads to such a construction. As discussed earlier, the term
itself “refers to land that has been altered or developed from its natural state in order to enhance
or promote its use for farming.” Metropolitan District v. Town of Barkhamsted, supra, 199 Conn.
294. As the court noted there and thirteen years later in Metropolitan District v. Town of
Burlington, supra, 241 Conn. 382, that term or a minor variant has been used as the basis for

assessing water company land in towns not served by that company for almost 150 years:

B (...continued)
Q Right.

A But, however, to do that, you have to compare that property -- you have to compare the subject
-- to land for which the highest and best use is farmland. Implied in that is that you have to look
at properties which are restricted, whether by deed restriction or topographical features, to
farmland use; because if it isn’t, the highest and best use is different, and then your value is not
reflective of farmland value but reflective of whatever the underlying highest and best use is.

Q So, property that’s been farmland for a hundred years and it sold, but it doesn’t have the
restriction of an easement or topographical restrictions that would limit development rights, you
don’t think that that would be an appropriate selection for this analysis?

A No, it’s not. The value or the price paid for that piece of land does not reflect the value of
farming. It reflects the value of whatever the underlying highest-and- best use is. You know, the
property could be an industrial zone in an area of industrial development that’s been farmed for
many years -- as many properties in the Connecticut River Valley are -- but they don’t sell for
continued use as farmland. And if a buyer decides to pay up to buy that farmland and continues
to use it as farmland, he knows that the value is stored. Down the line, he could sell it, recoup his
investment, and the developer can come in and develop the property. Farming, in that case, is an
interim use. It’s not reflective of the highest-and-best use of the property.

AM. transcript, p. 42-43.
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. Public Acts 1 879, c. 79: “a valuation which would be fair for said land if
used for agricultural purposes”;

. Public Acts 1913, c. 156 - “at the average assessed valuation per acre of
the improved farming land in said town”;

. Public Acts 1963, No. 490, § 10: ... assessed ... at what would be its
fair market value were it improved farm land.”

See Barkhamstad, supra, 199 Conn. 298-99.

Not until the passage of Public Acts 78-232 enacting General Statute § 22-26¢c did this
state even have a law allowing the state to purchas¢ development rights to farmland. For the first
one hundred years of § 12-76 and its predecessors, water company land was assessed as if used
for agricultural purposes, as improved farming land, and as improved farm land without applying
the statutory enactment that O’Brien believed necessary for assessing water company land as if it
were improved farmland. When the current statutory language of § 12-76 was adopted in 1963,
the legislature did at the same time enact § 12-107¢'* allowing farmers to apply for their farms to

be classified on a town’s grand list as farm land, then valued and taxed accordingly, all based on

" Section 12-107¢c provides in pertinent part as follows: “(a) An owner of land may apply for its
classification as farm land on any grand list of a municipality by filing a written application for such
classification with the assessor thereof not earlier than thirty days before or later than thirty days after the
assessment date, provided in a year in which a revaluation of all real property in accordance with section
12-62 becomes effective such application may be filed not later than ninety days after such assessment
date. The assessor shall determine whether such land is farm land and, if such assessor determines that it
is farm land, he or she shall classify and include it as such on the grand list. In determining whether such
land is farm land, such assessor shall take into account, among other things, the acreage of such land, the
portion thereof in actual use for farming or agricultural operations, the productivity of such land, the
gross income derived therefrom, the nature and value of the equipment used in connection therewith, and
the extent to which the tracts comprising such land are contiguous, provided any advisory opinion issued
by the Commissioner of Agriculture pursuant to section 22-4c, stating that such land constitutes farm
land, shall be prima facie evidence that such land is classified as farm land for purposes of this section.
The assessor shall not deny the application of an owner of land for classification of such land as farm
land if such land meets the criteria for classification as farm land pursuant to this subsection. The
assessor shall not deny the application for any portion of such land on account of any minimum acreage
requirement for residential parcels or agricultural use established under municipal zoning regulations.”
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the property’s current use." If that use changed within the following ten years or the property was
sold or transferred to someone else, a conveyance tax was to be charged, based on a sliding scale
depending on how many years after its classification as farm land.'® But property classified as
farmland under § 12-107 was not legally restriclted from ever being sold and used for another
purpose.

In 1999, our Supreme Court issued its decision in Metropolitan District v. Town of
Burlington, supra, 241 Conn. 382, and that case was the first one adding the phrase “with a
continuing farming use” to its construction of the statutory term “improved farmland.” The
town’s expert appraiser there had appraised the water company land, which was located in a town
zone allowing residential development, by using sales of residential property based on that

appraiser’s conclusion that “the highest and best use of the [plaintiff’s] property as improved

' Section 12-63 provides in pertinent part as follows: “(a) The present true and actual value of
land classified as farm land pursuant to section 12-107c, as forest land pursuant to section 12-107d, as
open space land pursuant to section 12-107e, or as maritime heritage land pursuant to section 12-107g
shall be based upon its current use without regard to neighborhood land use of a more intensive
nature, ....”

' See § 12-504a, providing in part as follows: “(c) Any land which has been classified by the
record owner thereof as farm land pursuant to section 12-107c . . . if sold or transferred by him within a
period of ten years from the time he acquired title to such land or from the time he first caused such land"
to be so classified, whichever is earlier, shall be subject to a conveyance tax applicable to the total sales
price of such land, which tax shall be in addition to the tax imposed under sections 12-494 to 12-504,
inclusive. Said conveyance tax shall be at the following rate: (1) Ten per cent of said total sales price if
sold within the first year of ownership by such record owner; (2) nine per cent if sold within the second
year of ownership by such record owner; (3) eight per cent if sold within the third year of ownership by
such record owner; (4) seven per cent if sold within the fourth year of ownership by such record owner;
(5) six per cent if sold within the fifth year of ownership by such record owner; (6) five per cent if sold
within the sixth year of ownership by such record owner; (7) four per cent if sold within the seventh year
of ownership by such record owner; (8) three per cent if sold within the eighth year of ownership by such
record owner; (9) two per cent if sold within the ninth year of ownership by such record owner; and (10)
one per cent if sold within the tenth year of ownership by such record owner. No conveyance tax shall be
imposed by the provisions of sections 12-504a to 12-504f, inclusive, following the end of the tenth year
of ownership by the record owner or person acquiring title to such land or causing such land to be so
classified.”
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farmland [was] for single-family residential development.” Id., 387. The water éompany’s expert,
on the other hand, had submitted an appraisal comparing sales of property sold for continuing use
as farmland. Id. The court resolved the controvers'}} by explaining that “we are persuaded that the
phrase “valued at what would be its fair market value were it irhproved farm land” means that
water supply land should be assessed as though it were improved farmland with a continuing
farming use.” Id., 390-91. The entire context of that case makes clear that court adopted the term
“continuing farm use” to ensure that valuation was based on the land’s current use, in contrast to
and rejecting the opposing view espoused by the taxing municipality there of valuation based on
the highest and best use of currently used improved farmland that contemplated its potentiality
for development. Unlike the appraisals submitted by the town there and by O’Brien here, a
§ 12-76 appraisal of water company land does not engage in a “highest and best use” analysis,
which is the general rule of property valuation. Regardless of the water company property’s
actual use, as land under or near water to be used as drinking supply and regardless of the
municipality’s zoning classification of the property, a § 12-76 appraisal treats such land, by
operation of the statute, as “improved farmland” with “continuing farming use” at the time of
appraisal, which is different from O’Brien’s assumption that the term requires farming use in
perpetuity.

Our Supreme Court has repeatedly emphasized that § 12-76 represents “an equitable
balance between, on the one hand, the interests of the taxing municipality and, on the other hand,
the tax paying customers of water districts and municipal corporations.” Metl;opolitan District v.

Town of Burlington, supra, 241 Conn. 395; see also Metropolitan District v. Town of
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Barkhamsted, supra, 199 Conn. 303-04."7 Just as the court has rejected the notion that such a
balancing allows water company land to be assessed as though its highest and best use was for
residential development, it has similarly pointed out that such a balancing does not contemplate
water supply land being “valued based on averaging thé values of all types of farmland, including
the reduced values of lands referred to in General Statutes §§ 12-107¢c, 12-107d and 12-107e,
which are assessed under § 12-63 according to their current use.” Burlington, supra, 241 Conn.
393-94. In support of that latter point the Burlington court pointed out that in 1982, that the
legislature had again amended § 12-76(a) by adding the phrase “notwithstanding the provisions
of [General Statutes] section 12-63. ...” Id. Such a balance would be undermined by valuing
water company land based only on comparison with sales of perpetual improved farm land
without potential for future development, such property having, as O’Brien testified in this case,
“very little value remaining.”

O’Brien appeared to misunderstand the statutory language that the water company land

“shall be valued at what would be its fair market value were it improved farm land.” He was

17 “The objective of preserving the tax base of a town when its land is taken for the purpose of
supplying water to other municipalities does not require that the town be compensated far in excess of
the lost revenue by valuing each acre of the water supply property, regardless of its potential as quality
farmland, at a figure applicable only to the most desirable parcels of farmland in the town. . . . The
implicit assumption in this formula was that each acre of water supply land had a potential for
improvement as farmland that would never be achieved because the land had been taken for the purpose
of a water supply, thus depriving the town of tax revenue it would ordinarily have realized. This
assumption would have been wholly unrealistic if it were based on the notion that each acre of water
supply land had a potential for improvement as ‘prime crop land, the best farmland there is.” A tax
formula so wholly divorced from reality would have imposed an unfair tax burden on the customer towns
served by the district, going far beyond the legitimate purpose of compensating the town for revenue it
would normally have received. The Appellate Court’s definition of ‘improved farmland’ is consistent
with the legislative policy of fair compensation to nonuser municipalities and effectively balances the
competing interests of the taxing town and the district’s customers.” Metropolitan District v. Town of
Barkhamsted, supra, 199 Conn. 303-04. -
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correct in the first instance by regarding the statute as requiring that the water company land be
valued by comparing it to sales of improved farm land. But he then assumed that such a
comparison required him to use properties whose own highest and best use was improved farm
land; but nothing in the statute supports that assumption. Section 12-76 requires that the water
company land be itself treated as though it were improved farm land, with continuing farm use,
regardless of the current condition or usage of the land. The normal method of valuing property
in the sales comparison approach is then to find similar properties. Some improved farm land
with continuiné farm use in Connecticut may have had deveiopment rights removed or lack
development potential, but, as the town’s appraiser showed, other such land retains such rights
and potential. The statute’s focus, as explained by Barkhamstad and Burlington, is that the
similar properties used for comparison purposes must also be “improved farmland” with a
continuing farm use.

Four years ago another trial court did accept an approach such as O’Brien’s in New
, Brz'tajn Water Department v. Town of Southington, Superior Court, Tax Session, judicial district
of New Britain, docket no. 216065056S (October 11, 2022), 2022 WL 10320918 (Cordani, J.).
The two parties there presented expert‘appraisers employing the same two methodologies used
here. There, like here, the town’s appraiser allocated the sale price among differing usages on the

individual comparison properties,'® but that court found the bases for those allocations to be

'®* The town’s appraiser “used market sales of land but broke the overall sales price down based
upon the seller’s and/or the purchaser’s subjective allocation of the overall sales price between buildings,
farmland and land in its natural state (woodlands, wetlands) as provided to him in oral interviews with
the seller and/or purchaser. Ultimately, [that appraiser] used the portion of the overall sales price that was
attributed by the seller or purchaser to the actual farmland and applied it only to the acreage of the land
actually being farmed.” New Britain Water Department v. Town of Southington, Superior Court, Tax

(continued...)
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subjective and unreliable (unlike here, where Thompson provid;ad credible bases for how he
allocated the types of usage on each comparison sale property — although this court is expressing
no opinion here on whether such an approach is credible overall, a determination not required
here based on the court’s finding lack of aggrievement). There too, the water company’s
appraiser “used market sales of land in which the development rights had previously been sold
and deducted from the sales price his determination of the value of building improvements on the
land.” 2022 WL 10320918 , *2. The court accepted the water company plaintiff appraiser’s
opinion that “there is no valuation difference between improved farmland and land in its natural
state. . . .” Id. Such a position, however, ignores the meaning of the term “improved farmland” as
connoting some sort of human activity to have improved the land’s usefulness for farming and
the fact that the fair market value of some improved farm land continuing to be used for farming
will feﬂect that property’s potential for development. The few appellate cases citing
Barkhamsted or Burlington since those decisions confirm that the term “improvement” connotes

change to land resulting from human activity to improve or promote its use." It is difficult to

18 (...continued)
Session, judicial district of New Britain, docket no. HHB-CV-21-6065056-S (October 11, 2022), 2022
WL 10320918, at *2 .

' In Grigerik v. Sharpe, 247 Conn. 293, 721 A.2d 526, 533-35 (1998), the seven-year
limitations period contained in General Statutes § 52-584a (a) after “substantial completion of an
improvement” to real property required the court to construe the term “improvement to real property,”
which, applying Barkhamstad, the court held to mean “an alteration or development of the property in
order to enhance or promote its use for a particular purpose. Thus, an ‘improvement to real property” as
used in [the statute in question] ordinarily requires some physical addition to or alteration of the property
in question in order to enhance or promote its use for a particular purpose.” (Citation omitted.) Id., 307.

Four years later, in Verna v. Commissioner of Revenue Services, 261 Conn. 102, 801 A.2d 769,
773-74 (2002), the court had “to construe the term “unimproved land’” used in a statute that exempted
such land from real estate conveyance taxes. Citing Grigerik and Barkhamsted, the court first reaffirmed
that the term “improvement to real property” means.“an alteration or development of the property in
. (continued...)
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conceive of how change to land that “enhance([s] or promote[s] its use” for farming; Grigerik v.
Sharpe, 247 Conn. 293, 307, 721 A.2d 526, 533-35 (1998); or that “increases its value or utility”
for farming or “enhances its appearance”; Verna v. Commissioner of Revenue Services, 261
Conn. 102, 109, 801 A.2d 769, 773-74 (2002); does not result in a valuation différence than for

land in its natural state.

19 (...continued) : _

order to enhance or promote its use for a particular purpose.” Id., 109. The court also noted that such a
construction “is consistent with the definition of ‘improvement’ found in the most recent edition of
Black’s Law Dictionary, . . . There, the term is defined as ‘[a]n addition to real property, whether
permanent or not; [especially] one that increases its value or utility or that enhances its appearance.
(Citation omitted.) Id. The court decided that a “blockhouse” remaining on land at the time of its
conveyance after demolition of other structures there in order to monitor pollution abatement on the
property constituted such an improvement:

29

irrespective of the subjective reasons for the presence of the blockhouse on the plaintiffs’
property at the time of conveyance, its presence on the land rendered the property improved
nonresidential land for purposes of levying the conveyance tax under § 12-494. We, therefore,
affirm the judgment of the trial court on the alternate ground that the blockhouse was an
improvement that rendered the plaintiffs’ property improved land.

Id., I11.

Eight years later, in Plato Associates, LLC v. Environmental Compliance Services, Inc., 298
Conn. 852, 9 A.3d 698 (2010), a potential purchaser of land had contracted with the defendant to conduct
an environmental assessment of that property. The issue on appeal was a limitations question — whether
the action was barred by having been brought more than seven years after substantial completion of
improvement to real property. The defendants had installed monitoring wells on the property to assess
subsurface water and soil for the presence of potential contaminants as a prerequisite to the plaintiff
obtaining a bank loan to finance the acquisition of and improvements to that property. Since a
“favorable” environmental assessment, as a condition of obtaining the bank loan, had been “integral to
the plaintiff’s plan to acquire and improve the property,” the court found the existence of genuine issue
of material fact “as to whether the defendants’ services were performed in connection with the ‘planning’
of improvements to real property” within the meaning of an applicable statute and whether the
monitoring wells constituted improvements to the property within the meaning of the limitations statute.
Id., 867. Citing Grigerick and Verna, the court also held that the monitoring wells could not be precluded
as constituting an improvement adding value to the property. The court held similarly in Lathrop v.
Malcolm Pirnie, Inc., 131 Conn. App. 204, 210ff, 25 A.3d 740 (2011), that whether monitoring wells
installed for environmental testing constituted an improvement to real property was again a genuine issue
of material fact precluding summary judgment.
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The court also concluded in Southington that “the farmland statewide average values for
farmland” developed by the state farm Bureau and Department of Agriculture as ‘”’recommended
statewide values for farmland” for “municipalities [to] use . . . when they value farmland for
taxation purposes” supported the water company’s appraisal in that case. 2022 WL 10320918,
*4, Doing so, however, overlooks the appellate authority binding on trial courts on this issue in
the Appellate Court’s Barkhamstad decision. The Southington court’s reference to the
recommended state values to be used by municipal assessors inlvaluing farmland makes it clear
that the values referred to there were those used for properties classified as farmland under
§ 12-107c. There is symmetry in the operation of § 12-76 (a) and § 12-107c, each one effectively
directing the local tax assessor to disregard the highest and best use of certain farm property and
instead tax it based on its current use, either as “improved farm land with continuing farm use”
for water company land fitting under § 12-76 or as “farmland” for property so classified under
§ 12-107c. But the similarity ends there. One of the issues that the Appellate Court had addressed
in Barkhamstad was the water company’s claim “that the trial court erred in not giving it the
benefit of General Statutes § 12-107¢ in determining the assessment of its land.” Metropolitan

District v. Barkhamsted, supra, 3 Conn. App. 66.%° That court found, for reasons amplified in the

® The Barkhamstad case was tried when the plaintiff in that case was still subject to taxation
under its enabling legislation, “20 Spec. Acts 1204, No. 511. ... commonly referred to as the Charter of
the Metropolitan District . . . .” Metropolitan District v. Town of Barkhamsted, supra, 199 Conn. 296.
The charter contained the same standard for taxation of water company land as the then-applicable
§ 12-76. The plaintiff claimed in the trial court that its property should be classified as farmland under
§ 12-107 and valued for tax purposes accordingly. State trial referee Robert A. Wall, acting as the trial
court, noted that “[t]he legislature has determined a special category of use for the assessment of land in
Barkhamstad. Needless to say, it had no knowledge at the time of its enactment of the future statutes Sec.
12-107a, b, and c. It was never intended that any part of 12-107a, b, and ¢ was to be used in determining
the value of water company land.” Memorandum of Decision (September 28, 1983), Metropolitan
District v. Town of Barkhamsted, Supreme Court Records and Briefs, January Term, 1986, Pt I. Nothing

(continued...)
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margin, that “§ 12-107¢ is inapplicable to the assessment of the district’s land in Barkhamsted.”
Id., 67.%' The Supreme Court’s decision noted that “[t]his issue is not before us” because not
presented there by the parties.” An appraisal methodology treating water company land as

“improved farmland” but finding little essential difference in value between improved farmland

2 (...continued)
occurring since then refutes the view expressed there about the applicability of § 12-107 to taxation of
water company land.

2l The Appellate Court stated as follows:

This claim is disposed of by Meriden v. Board of Tax Review, 161 Conn. 396, 288 A.2d 435
(1971), in which the Supreme Court held that Meriden could not have its water supply land,
located in the town of Berlin, classified as forest land under General Statutes § 12-76.

EE

Three factors buttress the conclusion that the General Assembly did not intend that the district’s
water supply land in the town be favorably assessed by permitting it to sneak under the tent of a
farmland classification under General Statutes § 12-107c.

First, General Statutes § 12-107b (a) defines “farm land” as “any tract of land, including
woodland and wasteland, constituting a farm unit.” There is no such claim here. Second, the
statutory factors for determining what is farmland under General Statutes § 12-107¢ (a) are
clearly inapplicable to the district’s land in Barkhamsted. Third, as the Supreme Court observed
in Johnson v. Board of Tax Review, 160 Conn. 71, 73,273 A.2d 706 (1970): “It is thus clear that
§§ 12-107a [through] e, as derived from Public Act 490, are as much conservation statutes as
they are tax relief measures. The declaration of policy in § 12-107a recites, inter alia, that it is in
the public interest ‘to conserve the state’s natural resources.’ Indeed, it would appear that the
purpose of the tax relief is to aid the conservation effort. . . .” Since the district’s water supply
land is subject to restrictions on its sale, the conservation purpose of General Statutes § 12-107¢
would not be enhanced in any way by giving the benefit of the favorable farmland assessment to
the district’s land. ,

Metropolitan District v. Barkhamsted, supra, 3 Conn. App. 67-68.

? “The Appellate Court found in favor of the town that the provisions of General Statutes
§§ 12-107a through 12-107c¢ are inapplicable to the assessment of the district’s land. Essentially, these
statutes enable owners of ‘farm land’ to be free from the pressure to sell their property caused by high tax
rates based on increasing market value created by the advent of residential and commercial development.
Id. Under this scheme, qualifying ‘farm land’ is valued based on its current use, without regard to any
potential use of the property. This issue is not before us because the district did not file with this court a
cross petition for certification under Practice Book § 3141.” (Citations omitted.) Metropolitan District v.
Barkhamsted, supra, 199 Conn. 297, n.2.
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and land in its natural state — as the plaintiff’s appraiser here and in Southington both concluded
— misapplies the fundamental meaning of “improved farmland with continuing farming use” as
construed by our courts and ignores such properties’ potentiality for development that will affect
value.

The court thus concludes that O’Brien’s exclusive use of properties devoid of legal or
practical development potential incorrectly grafted a highest and best use analysis onto the
statute, overlooks the history of § 12-76, ignores the Burlington court’s emphasis on the current
farming use of improved farmland properties, disregards the value of some improved farmland
properties that still have development botential, and places a thumb on the legislative scale not

warranted by statutory history, language, or judicial construction.

111
CONCLUSION

The court thus finds that plaintiff has failed to prove aggrievement. The plaintiff’s proof
that its land has been “overvalued for tax assessment purposes” relies solely on O’Brien’s
testimony and report that considered only farmland properties devoid of future development
rights. An appraisal and expert opinion relying solely on such properties for comparison purposes
to establish the value of the plaintiff’s land is not credible. The plaintiff having failed to prove

aggrievement, the appeal is dismissed.

BY THE COURT
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