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MEMORANDUM OF DECISTION
ON SPECIAL, MOTION TO DISMISS ($#113)

In a twenty-eight count amended complaint; docket entry #109;
Benjamin Ancona, Jr. and six other plaintiffs have sued Fauna J.
Eller for defamation, intentional infliction of emotional
distress, negligent infliction of emotional distress and, in Mr.
Ancona’s case, violations of the town of Newington code of ethics
(code) , because of allegedly defamatory comments made about the
plaintiffs by Ms. Eller.

| Ms. Eller’s alleged comments are described at length and in
detail in seventeen paragraphs of the First Count of the com-
plaint, which are incorporated by reference in the other counts.
Suffice it to say, for purposes of this memorandum, that Ms.
Eller, who is the<tax assessor for Newington (town), is alleged
to have accused Mr. Ancona, who had been the Newington town
attorney,'of unethical, abrasive and bullying behavior and of

having advocated for certain taxpayers at the expense of the town

in disputes over the proper taxation of their property. Further,

’0/30/sz‘1’ Vbre Jff)’/ y 5 'eJD, law oFfice ofF BmJaM'n '4’!09”\“ Jf,
Iarskn 3 Tallbery cie, MeGroney bge” dacic 3 Infuccra FC.
andd Howered fcobr _Spm7mj’ﬁ/'2.7¢/u{u{ Jh Grice, IR \’)7/,/




Ms. Eller is alleged to have accused Mr. Ancona and others of the
plaintiffs - Jennifer Ancona and Maria Pane, former members of the
town’s board of assessment appeals, former Mayor of Newington Beth
DelBuono and her husband Scott, town councilor Michael Camillo,
chairman of the town planning and zoning board Domenic Pane - of
creating a hostile work environment for Ms. Eller in an attempt
to have her fired. Mr. Ancona and his co-plaintiffs, Mrs. Ancona
and Mrs. Pane, were also accused by Ms. Eller of acting for their
own personal or political interests rather than the town’s
interests in handling tax appeals. In particular, these plaintiffs
were allegedly accused of devaluing property owned by friends and
political supporters of Mr. Ancona in his campaign for probate
judge.

Although the complaint is not a model of clarity in this
regard, it appears that Ms. Eller is alleged to have made the
comments complained of in three forums: (1) in an email dated

August 25, 2023 to Mr. Ancona, ‘“kplumbemetzlaz.com”' and Janet

1 Identified by plaintiffs’ counsel as the town’s “Labor
Attorney.” See Supplemental Memorandum in Opposition to Motion to
Dismiss (plaintiffs’ supplemental memo), docket entry #126, p. 1
(Sept. 9, 2024).




Murphy;? Amended Complaint, First Count, § 12; (2) in a complaint
to the town'’s board of ethics (board); Id., § 13; and (3) in a
complaint to the statewide grievance committee against Mr. Ancona.
Id., Fourth Count, { 22.
I

Ms. Eller claims to be the target of a SLAPP lawsuit, SLAPP
being the acronym for strategic 1lawsuit against public
participation, “the distinctive elements of which are (1) a civil
complaint (2) filed against a nongovernment individual (3) because
of their communications to government bodies (4) that involves a
substantive issue of some public concern. . . . The purpose of a
SLAPP suit is to punish and intimidate citizens who petition state
agencies and have the ultimate effect of chilling any such
action.” (Citation omitted.) Sicignano v. Pearce, 228 Conn. App.
664, 665 n.1 (2024). She has filed a “special motion to dismiss”
all of the claims against her.

Such a motion is authorized by Conn. General Statutes § 52-
196a, Connecticut’s “anti-SLAPP” statute (Act), in cases where a

defendant claims that her allegedly defamatory comments were made

2 Identified in plaintiff’s supplemental memo as the town’s
finance director. Id.




in the exercise of her constitutional right of free speech and/or
her constitutional right to petition the government: “In any civil
action 1in which a pérty files a complaint . . . against an
opposing party that is based on the opposing party’s exercise of
its right of free speech, right to petition the government, or
right of association under the Constitution of the United States
or the Constitution of the state in connection with a matter of
public concern, such opposing party may file a special motion to
dismiss the complaint . . . .”? Conn. General Statutes § 52-196a
(b) .*

The anti-SLAPP statute requires the court, first, to find
whether or not the complaint against the moving party is based on
that party’s “exercise of [her] right of free speech [or] right

to petition the govermment . . . in connection with a matter of

3 This court has granted such a motion in this case,
dismissing three counts in which a co-defendant to Ms. Eller,
Stephen Clark, was charged with having defamed Mr. Ancona and his
co-plaintiffs, Beth DelBuono and Michael Camillo. See docket entry
#101.01.

4 The fact that Ms. Eller, herself, as the tax assessor for
the town, is a public official does not exclude her from the
protection of the Act. See Graves V. Chronicle Printing Co.,
Superior Court, judicial district of Tolland, Docket No. CV 18
5010056, 2018 WL 6264070 (November 7, 2018).
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public concern . . . .” The moving party must make this showing
by a preponderance of the evidence. § 52-196a (e) (3). The right
of free speech is defined in the statute as “communicating, or
conduct furthering communication, in a public forum on a matter
of public concern.” § 52-196a (a)(2). And, a “matter of public
concern means an issue related to, inter alia, “community well-
being,” “the government” or “a public official or public figure.”
§ 52-196a (a) (1). The “right to petition the government”is also
defined in the statute as, inter alia, “communication that is
reasonably likely to encourage consideration or review of a.ﬁatter
of public concern by [an]. . . administrative, judicial or other
governmental body.” § 52-196a (a) (3).

If the moving party makes that showing, the court is enjoined
to grant the special motion to dismiss “unless the party that
brought the complaint . . . sets forth with particularity the
circumstances giving rise to the complaint . . . and demonstrates
to the court that there is probable cause, considering all valid
defenses, that the party will prevail on the merits of the

complaint . . . .” § 52-196a (e) (3).




IT

While there are differences among the specific allegations
by Ms. Eller against the various plaintiffs, there is a common
thread; mnamely, that in carrying out their duties as public
officials of the town they acted out of corrupt motives, to serve
their own personal and political interests rather than those of
the town. They are also alleged to have attempted to silence and
discredit Ms. Eller by creating a hostile work environment that
would lead to her termination of employment by the town. There is
no claim by the plaintiffs that these are not “matters of public
concern,” as defined in § 52-196a (a) (1).

In considering whether the parties have met their respective
burdens of proof the court has relied on the pleadings and
affidavits filed by Ms. Eller and the plaintiffs, as stipulated
in the Act. § 52-196a (e) (2).

IIT

Ms. Eller argues in her motion to dismiss that the plain-

tiffs’ claims against her are based on her exercise of the right

of free speech.® The plaintiffs rejoin that the comments of which

5 Ms. Eller referred also to her “constitutional right” to
make fair comment on a matter of public concern. Special Motion
to Dismiss, docket entry #113, p. 1 (July 18, 2024). There is no
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they complain were not made in a “public forum,” as required in
the definition of the right of free speech in § 52-196a (a) (2).°¢

What is a “public forum” is not defined in the Act. There
have been a number of trial court decisions holding that newspa-
pers, internet sources and social media posts are “public forums”
for the Act’s purposes. See Noble v. Hennessey, Superior Court,
judicial district of New London, CV 20 6045166, 2021 WL 830014 *3
(January 12, 2021). Defendant Eller argues, as the court found in
Noble, that “public access . . . 1s the hallmark of a public
forum.” Defendant Eller’s Supplemental Memorandum, docket entry
#127, p. 5 (September 9, 2024). Judged by that standard, the
forums in which Ms. Eller made her comments about the plaintiffs

do not appear to qualify as public forums.

such right, apart from her right of free speech, nor is such a
right alluded to in the “anti-SLAPP” statute.

¢ The plaintiffs did not make this argument in their
objection to Ms. Eller’s motion; see Objection to Defendant
Eller’s Motion to Dismiss, docket entry #120 (August 1, 2024); or
in their Memorandum in Opposition to Ms. Eller’s motion; docket
entry # 121 (August 1, 2024). They raised it for the first time
at oral argument on the motion to dismiss. The court ordered
supplemental briefs on the issue whether Ms. Eller’s objected-to
statements were made in a public forum. See docket entries
#113.01, 126 & 127.




Ms. Eller’'s August 25, 2023 email to Mr. Ancona and the
town’s labor attorney and finance director would not be routinely
available to the public, given the exception to disclosure in the
Freedom of Information Act for “(p)ersonnel or medical files and
similar files the disclosure of which would constitute an invasion
of personal privacy.” Conn. General Statutes 1-210 (b) (2). Even
where litigation has led to disclosure of certain contents of such
files, courts have been careful to identify other information in
the same files that is not subject to disclosure. See, e.g, Roque
v. FOIC, 255 Conn. 651 (2001).

The board is another forum in which Ms. Eller made allegedly
defamatory comments about Mr. Ancona, Mrs. Ancona and Mrs. Pane.
The town ordinance establishing a code of ethics for public
officials, town employees and others involved in the governmental
process sets out detailed procedures for the making and adjudica-
tion of complaints of code violations. Docket entry #125, pp. 10-
12 (August 20, 2024). It provides for a preliminary investigation
of a complaint if the board determines there is sufficient
evidence to warrant an investigation. Id., p. 10. The board then
makes a determination whether or not there is probable cause to

believe a violation has occurred. Id., p. 11. “All proceedings




up to the finding of probable cause, including the complaint
alleging a violation . . . shall remain confidential except upon
the request of the respondent. No part of the confidential
complaint . . . shall be disclosed to any third party . . . unless
said confidentiality had been waived by the respondent.” In
considering Ms. Eller’s complaints against Mr. Ancona, Mrs. Ancona
and Mrs. Pane the board made no such probable cause finding. It
concluded in each case that the respondent “did not violate the
Town Code of Ethics” and dismissed the complaint. See Memorandum
of Law in Opposition to Motion to Dismiss, docket entry #121,
exhibit 1 (August 1, 2024).7 Thus, the complaint filed by Ms.
Eller remains confidential.

Finally, there is Ms. Eller’s grievance complaint against Mr.

Ancona. The court rules governing attorney grievance proceedings

7 In her reply to plaintiffs’ objection to her motion to
dismiss, defendant Eller objected to the exhibits appended to the
objection on authentication and hearsay grounds. Defendant’s Reply
in Support of Motion to Dismiss, docket entry #124, pp. 1-3
(August 19, 2024). As to exhibit 1 the court overrules that
objection. The letters from the board’s chair to Mr. Ancona, Mrs.
Ancona and Mrs. Pane are self-authenticating, and they are not
offered primarily to prove the truth of their contents but to
prove the occurrence of the event described therein, i.e., the
finding by the board that Mr. Ancona, Mrs. Ancona and Mrs. Pane
did not violate the code.




specifically provide that “(a)ll records of pending grievance
complaints in which probable cause has not yet been determined”
shall not be public. Practice Book § 2-50 (b). In an affidavit
filed with the court Mr. Ancona has provided a copy of the
decision of the grievance panel to which Ms. Eller’s complaint had
been referred, finding “no probable cause that [Mr. Ancona] had
violated the Rules of Professional Conduct.” See docket entry
#131, p. 3. Thus, there is no public access to the complaint filed
by Ms. Eller against Mr. Ancona.

While it is doubtful that the court could find that the
complaint is based on Ms. Eller’s exercise of her right of free
speech, that doubt is of no moment inasmuch as the court finds
that it is her right to petition the government that is targeted
by the plaintiffs.

IV

Ms. Eller’s right to petition the government, as defined in
the Act, includes communications by her that are “reasonably
likely to encourage consideration or review of a matter of public
concern by [an] administrative, judicial or other governmental
body.” Her email of August 25, 2023 to the town labor attorney and

finance director could only have been intended to “encourage
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consideration or review” by those governmenﬁ officials of her
claims of corruption, conflict of interest and creation of a
hostile working environment by other officials of town government.
Likewise, her complaints to the board, the town tribunal with
authority to find and sanction violations of the code of ethics,
were “likely to encourage” that body to consider and review
whether or not the town attorney and two members of the board of
assessment appeals had violated provisions of the code. Finally,
Ms. Eller’s complaint to the statewide grievénce committee was
made to the “arm of the court,” created as an exercise of the
court’s “inherent authority to regulate attorney conduct and to
discipline members of the bar.” Sobocinski v. Statewide Grievance
Committee, 215 Conn. 517, 525-26 (1990). Since attorneys are a
regulated profession, the ethical conduct of members of the bar
is a matter of public concern; so, Ms. Eller’s complaint to the
grievance committee qualifies as a “communication Ilikely to
encoﬁrage consideration or review” of such a matter by a “judicial
or other governmental body.” Accord: Noble v. Hennessey, supra
*¥13.

Accordingly, the court £finds that Ms. Eller has met her

burden of showing by a preponderance of the evidence that the
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complaint is based on her exercise of her right to petition the
government in connection with a matter of public concern.

The ingquiry now turns to (1) whether the plaintiffs have “set
forth with particularity the circumstances giving rise to” their
complaint and (2) whether they can demonstrate to the court that
there is “probable cause, considering all valid defenses, that
[they] will prevail on the merits of the complaint . . . .”

v

The amended complaint is nothing if not a “particular”
statement of the circumstances giving rise to the plaintiffs’
claims against the defendant Eller. So, the plaintiffs have met
the first of their two-part burden.

“The legal idea of probable cause is a bona fide belief in
the existeﬁce of the facts essential under the law for the action
and such as would warrant a man of ordinary caution, prudence and
judgment, under the circumstances, in entertaining it.” (Citation
omitted.) Mulvihill v. Spinato, 228 Conn. App. 781, 790 (2024).

Except as regards the plaintiff Scott DeiBuono, there is no
claim that the plaintiffs are not public figures. Mr. DelBuono is
identified in the amended complaint as “an official with the

Federal Bureau of Investigation for over two decades.” Amended
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complaint, docket entry #109, Twenty-Sixth Count, 419. The court
holds that Mr. DelBuono’s status as an official with the FBI
qualifies him as a public figure. See Moriarty v. Lippe, 162 Conn.
371, 378 (1972) (police officer is a public official).

Each of the plaintiffs claims to have been defamed by Ms.
Eller. As public figures, to prevail against Ms. Eller they must
show, by clear and convincing evidence, that her statements in the
August 25, 2023 email, in her complaints to the board and in her
grievance against Mr. Ancona were made with “actual malice.”
“Actual malice requires that the statement, when made, be made
with actual knowldge that it was false or with reckless disregaard
of whether it was false . . . . A negligent misstatement of fact
witll not suffice; the evidence must demonstrate a purposeful
avoidance of the truth . . . .” Hopkins v. O’Connor, 282 Conn.
821, 846-47 (2007). The court has considered the “pleadings and
supporting and opposing affidavits of the parties attesting to the
facts upon which liability or a defense, as the case may be, is
based.” Nothing in the submissions of the plaintiffs demonstrates
Ms. Eller’s “purposeful avoidance of the truth” of the statements
communicated by her. Ms. Eller’'s affidavit in support of her

motion avers that her workplace complaint and her complaints to
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the board were based on her personal experiences and observations
as the town’s tax assessor.

Whether Ms. Eller acted with a “bad motive” or failed to
investigate the claims she made are irrelevant to a showing of
actual malice, in the absence of evidence that she “in fact
entertained serious doubts as to the truth” of her statements. See
Woodcock v. Journal Publishing Co., 230 Conn. 525, 546 (1994) .No
such evidence has been identified by the plaintiffs. Therefore,
the court cannot find probable cause that they will prevail on the
merits of the defamation counts against defendant Eller. Countsg
one, eight, thirteen, eighteen, twenty-one, twenty-four and
twenty-six will be dismissed.

Mrs. Ancona and Mrs. Pane charge Ms. Eller with both
intentional and negligent infliction of emotional distress by
filing her complaints against them with the board. With regard to
the charge of intentional infliction of emotional distress, the
exercise of a citizen’s right to petition the government cannot
be considered the “extreme and outrageous” conduct that is an
essential element of that cause of action. With regard to the
charge of negligent infliction of emotional distress, while Mrs.

Ancona and Mrs. Pane plead in conclusory terms the essential
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elements of that cause of action, they plead no facts that would
support those conclusions, especially how their emotional distress
was foreseeable to Ms. Eller, nor do they swear to any such facts
in their affidavits filed in support of their objection to Ms.
Eller’s motion. See docket entry #122. Therefore, the court has
no basis either in the pleadings or in the affidavits to find that
there is probable cause that either Mrs. Ancona or Mrs. Pane will
prevail on the merits of those counts of their complaint. Counts
nine, ten, fourteen and fifteen will be dismissed.

The plaintiff Benjamin Ancona alleges in the second and third
counts of the amended complaint violations by Ms. Eller of the
town code of ethics. Count two alleges that Ms. Eller violated
section 32-12 of the code by disclosing to a co-defendant the
contents of her ethics complaint against Mr. Ancona.® There is not
probable cause that Mr. Ancona will prevail on this count because
the code does not provide for a private right of action to enforce

the confidentiality provision.

® Section 32-12 provides that “(a)ll proceedings up to the
finding of probable cause, including the complaint alleging a

violation . . . shall remain confidential except upn the request
of the respondent. No part of the confidential complaint
shall be disclosed to any third party by the . . . complainant

.” See docket entry #125.
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The code does provide for a private right of action if an
ethics complaint is made “with the knowledge that it is made
without foundation in fact”; see docket entry #125, § 32-11(G) (4) ;
which is the gravamen of the third count of the amended complaint.
“Like other jurisdictions, Connecticut has long recognized the
litigation privilege . . . . The general rule is that defamatory
words spoken upon an occasion absolutely privileged, though spoken
falsely, knowingly, and with express malice, impose no liability
for damages recoverable in an action in slander . . . .” (Internal
citations and quotation marks omitted.) Simms v. Seaman, 308 Conn.
523, 536 (2013). While first recognized in the context of judicial
proceedings, the privilege has been extended to “administrative
proceedings which are quasi-judicial in nature.” Kelley v. Bonney,
221 Conn 549, 565-66 (1992).

In a series of cases the Supreme Court has developed
standards for determining whether an administrative proceeding is
“quasi-judicial” in nature. See Peytan v. Ellis, 200 Conn. 243,
246 (1986); Kelley v. Bonney, supra, 221 Conn. at 567; Priore V.
Haig, 344 Conn. 636, 651 (2022); Khan v. Yale University, 347
Conn. 1, 36 (2023). An examination of the statutory authorization

for the board and the board’s own internal procedures, as set
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forth in the code, demonstrates that a proceeding before the board
meets those standards.

First, establishment by the town of such a board is specifi-
cally authorized by statute. Conn. General Statutes § 7-148h (a).
The same statute incorporates a probable cause standard for
critical findings by the board and sets time limitations for its
actions. Second, the code provides for procedural safeguards that
are the hallmark of a judicial proceeding, e.g., notice of the
charges, the right to the assistance of counsel, the right to
call, to compel the attendance of and to cross-examine witnesses,
the requirement of testimony under oath. See docket entry #125,
§ 32-11 G 2(b). The board, itself, applying the provisions of
municipal law, i.e., the code, exercises judgment and discretion
in reaching its decisions, after hearing and determining the
facts. Id., G (3).

Proceedings before the board meet the requirements to be
considered quasi-judicial in nature. “The rationale for extending
the absolute [immunity] to statements made during gquasi-judicial
proceedings rests in the public policy that every citizen should
have the unqualified right to appeal to governmental agencies for

redress without the fear of being called to answer in damages
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.” (Citation omitted.) Priore v. Haig, supra, 344 Conn. at
657-58. “Once it is determined that a proceeding is [quasi-
judicial] in nature, the absolute privilege that is granted to
statements made in furtherance of it extends to every step of the
proceeding until final disposition.” Id., 646.

Ms. Eller’s complaint to the board of alleged violations of
the code by several of the plaintiffs cannot be the basis of a
suit seeking damages by virtue of the litigation privilege. “The
applicability of absolute immunity implicates the court’s subject
matter jurisdiction.” Dorfman v. Smith, 342 Conn. 582, 594 (2022).
Therefore, the third count of the amended complaint must be
dismissed.

VI

Since the plaintiffs cannot prevail on the counts alleging
liability of Ms. Eller for defamation, intentional infliction of
emotional distress, negligent infliction of emotional distress and
violations of the code, the counts seeking recovery against the
town, Ms. Eller’s employer, for its failure to indemnify and on
a respondeat superior basis, must also be dismissed.

For the reasons stated in this memorandum the special motion

to dismiss is GRANTED as to the following counts of the amended
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complaint: the first through the fourth counts, the seventh
through the nineteenth counts, the twenty-first count, the twenty-

third through the twenty-sixth counts and the twenty-eighth count.

Y THE

Y,

g%sé@h M. Shortall
dge Trial Refereeim

-19-




